
INDIANA COURT OF APPEALS 
ORAL ARGUMENT AT A GLANCE 

        vincennes UNIVERSITY -
                      vincennes 

CRIMINAL LAW 
Was Mr. Drake denied his Sixth Amendment right to
  counsel when the trial court granted his request to
                         proceed without counsel? 

Appeal from: 
 Sullivan Superior Court 
The Honorable Thomas

Johnson, Judge 

   drake v. state of indiana

Oral Argument: 
    September 30, 2008 

     11:oo a.m. 
30 minutes each side 
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The Court of 
Appeals 

hears cases 
only in 

three-judge 
panels.  

Panels rotate 
three times 

per year.  
Cases are 
randomly 
assigned. 

The 15 judges 
of the 

Indiana 
Court of 

Appeals issue 
more than 

2,800 written 
opinions each 

year.  

Hon. John G. Baker (Monroe County),
    Presiding

       • Judge of the Court of Appeals since June 1989 
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Sites for 
traveling 

oral 
arguments 

are often law 
schools, 
colleges, 

high schools, 
and county 

courthouses. 

    The Court 
    of Appeals

   has held over 
       200 “on the

    road” cases
since early 

2000. 

“Appeals on 
Wheels” 

 
The Court of  
Appeals hears 
oral argument at 
venues across 
the state to en-
able Hoosiers to 
learn about the 
judicial branch. 
 
This initiative 
began statewide 
just prior to the 
Court’s centen-
nial in 2001. 

Hon. Melissa S. May (Vanderburgh County)
   • Judge of the Court of Appeals since April 1998 

TODAY’S PANEL OF JUDGES  
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Hon. Elaine B. Brown (Dubois County) 
•  Judge of the Court of Appeals since May 2008 
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ATTORNEYS FOR THE PARTIES  

For Appellee, State of Indiana: 
Arturo Rodriguez  II
Deputy Attorney General 
Indianapolis 

For Appellant, Adam Drake: 
John Pinnow  
Indianapolis 
 


	Text3: Melissa S. May was appointed to the Court of Appeals in April of 1998. Judge May was born in Elkhart, Indiana. She graduated from Indiana University-South Bend with a BS in 1980 and from Indiana University School of Law-Indianapolis with a JD
in 1984.

Between law school and her appointment to the Court, Judge May practiced law in Evansville, Indiana, focusing on insurance defense and personal injury litigation.

Judge May has been active in local, state, and national bar associations and bar foundations. She served the Indiana Bar Association on the Board of Managers from 1992-1994, as Chair of the Litigation Section from 1998-1999, as Counsel to the President from 2000-2001, and as co-chair of the Futures Taskforce. In addition, she was a member of the Board of Directors of the Indiana Continuing Legal Education Forum from 1994-1999 and has been the co-chair of ICLEF’s Indiana Trial Advocacy College from 2001-2005. She is a fellow of the Indiana Bar Foundation, as well as for the American Bar Association, and she is a Master Fellow of the Indianapolis Bar Association.
	Text1: From 1999 till December 2004, Judge May was a member of Indiana’s Continuing Legal Education Commission, where she chaired the Specialization Committee. She is currently on an Advisory Panel to the Specialization Committee. In 2005, she was named to the Indiana Pro Bono Commission. In 2003, Judge May was named to the American Bar Association’s Standing Committee on Attorney Specialization. She is now special counsel to that committee. In the spring of 2004, Judge May became adjunct faculty at Indiana University School of Law-Indianapolis, where she teaches a trial advocacy course. Also in the spring of 2004, she was awarded an Honorary Doctor of Civil Law from the University of Southern Indiana.
	Text4: John G. Baker is originally from Aurora in Dearborn County and now resides in Boone County. Previously he lived in Monroe County for 35 years. Since June 1989, he has served as a Judge of the Indiana Court of Appeals representing the First District and has authored more than 3,000 majority opinions. Prior to becoming an appellate court judge, he served as county court and superior court judge for 13½  years in Bloomington, disposing of more than 15,000 cases.

Judge Baker graduated from Culver Military Academy and received his AB degree from Indiana University in 1968 in History and his JD from the Indiana University School of Law —Bloomington in 1971. He received his LLM in Judicial Process from the University of Virginia in 1995. Before assuming the trial bench, he was a partner in the firm of Baker, Barnhart, and Andrews in Bloomington and was a Captain in the U.S. Army Reserves.

Since 1980, Judge Baker has taught as an adjunct professor at Indiana University's School of Public and Environmental Affairs and for three years the School of Law in Indianapolis. In addition, Judge Baker has served on the faculties of 
	Text5: the Indiana Judicial College, Indiana Continuing Legal Education Forum, and the National Institute of
Trial Advocacy. 

His professional associations include the American, Indiana State, Monroe County and Indianapolis Bar Associations.  For the latter, he served as Vice-President in 1995. He has been a member of the Indiana Judges Association's Board of Managers continually since 1979 and served as its President from January of 1987 through June
of 1989.  

Judge Baker has been active in community and civic affairs as well. In addition to his church, YMCA, and other similar organizations, Judge Baker has been active in Boy Scouts of America since his youth and was awarded the rank of
Eagle Scout.
 
Judge Baker, who was retained on the Court by election in 1992 and 2002, lives near Zionsville with his wife, Margaret (Peggy) Paul Baker. They have five children and, so far, five grandchildren.

	Text6: Elaine B. Brown took her seat on the Court on May 5, 2008.  A native of Ferdinand, Judge Brown graduated with distinction from Indiana University in 1976 and earned her JD from the IU School of Law in Bloomington in 1982.  Judge Brown was a trial court judge in Dubois County for 15 years, serving from 1987 to 1998 and again from 2005 to 2008. In between she was an attorney in private practice in a solo practice in Jasper and with the firms of Fine & Hatfield in Evansville and Thom & DeMotte in Jasper. She was also a Jasper school teacher.  Since 1998, Judge Brown has been an Indiana Registered Civil Mediator with advanced training. She graduated from the Indiana Judicial College in 1996. During her years on the Dubois County bench, she made a commitment to improving the lives of citizens with substance
abuse problems.

Among her various community activities, she served on the Scott School Improvement Committee and the North High School PTSA Executive Board. She supported the Restore Old Jasper Action Committee and the Dubois 
	Text7: County Museum and is a life member of the Ferdinand Community Center. She is a member of the St. Thomas More Society. A 1993 graduate of the Richard G. Lugar Excellence in Public Service Series, she served on that organization’s Board of Governors from 1993 to 1998.  In 1992, Judge Brown received the Outstanding Young Hoosier Award from the Indiana Jaycees, one year after the Jaycees presented her with a Distinguished Service Award. Judge Brown was the Vanderburgh County Representative for Senator Richard G. Lugar’s 2000 campaign. In 1988, she
was named Dubois County’s Outstanding Republican Woman. 
	Text8: Arturo Rodriguez II was born in Corpus Christi, Texas. He attended DePaul University in Chicago, Illinois where he graduated with a BA in Communications in 2002. Mr. Rodriguez attended Thomas M. Cooley Law School in Lansing Michigan. Prior to graduating from law school, he interned at Dykema Gossett PLLC. As an intern, he assisted in maintaining an Indian Law website and writing Energy Law newsletters. Following law 
	Text9: school, Mr. Rodriguez moved to Indianapolis where he was admitted to the bar in 2007. He is currently employed by the Office of the Indiana Attorney General as a deputy in the Appellate Division. As a Deputy Attorney General, he represents the State of Indiana in non-capital cases on direct appeal. In his free time, Mr. Rodriguez enjoys traveling and playing sports.
	Text10: John Pinnow earned his JD in 1985 from Indiana University, Bloomington and worked for the State Public Defender's office--
postconviction division from 1986 through 1991.  He has been in private practice since 1991. Areas of practice:  Criminal Direct Appeals, Postconviction (PCR) at trial court and on appeal, and Federal Habeas Corpus. Mr. Pinnow is currently on 
	Text11: Marion County appellate panel for direct appeals, and also appointed through State Public Defender's office.
	Text2: On December 19, 2007, State Trooper Joseph Robinson and Deputy Joshua Cary agreed to help Drake’s ex-fiancé retrieve some of her belongings from Drake’s residence. As Deputy Cary was putting the last of the woman’s belongings into her truck, Drake mumbled something to the effect of “this is for the other two.” Drake then lunged at Trooper Robinson using his elbow to hit the trooper in the lower lip and knocking him down. Deputy Cary subdued Drake and both officers handcuffed him.

Drake was charged with battery and resisting law enforcement. At the initial hearing, the 
	Text12: trial court advised Drake that he had the right to appointed counsel, but Drake told the trial court that he wanted to represent himself and insisted upon it even after
the trial court advised Drake of
the disadvantages.

The trial court appointed standby counsel to assist Drake in mounting his defense. Standby counsel was concerned about Drake’s mental competency and filed a motion for a competency evaluation, which was granted. Drake, however, requested that the motion be withdrawn, and the trial court granted his request.

On the day of the trial, Drake filed a motion to dismiss the charges because he had been 
	Text14: Under the Sixth Amendment to the United States Constitution, every criminal defendant has the right to counsel and the right to self-representation. Because counsel provides many benefits, a knowing and intelligent waiver of this important right is necessary.

Drake argues that his conviction and sentence must be set aside because he did not make a knowing and intelligent waiver of his right to counsel. Specifically, Drake asserts that the trial 
	Text15: court’s inquiry into his decision to proceed without counsel was insufficient for him to make a knowing and intelligent waiver. In addition, Drake contends that he lacked the background and experience to make a knowing and intelligent waiver. Finally, Drake maintains that his competency was in question at the time he waived his right to counsel and, therefore, his waiver was not knowing
and intelligent.

The State argues that the trial court’s inquiry into Drake’s decision to proceed without counsel was sufficient, and points to the initial hearing where the trial court informed Drake of the disadvantages of proceeding without counsel. In addition, the State asserts that there was no specific evidence that Drake was incompetent at the time he waived his right to counsel and that standby counsel’s filing of a motion for a competency evaluation was merely a precaution. Finally, the State maintains that Drake made a tactical decision to proceed without counsel, which weighs in favor of finding a knowing and
intelligent waiver.
	Text13: unable to subpoena some of his witnesses. During the discussion regarding this motion, Drake stated once again that he wanted to represent himself, even after the trial court warned him that he could not simultaneously represent himself and insist that he had no idea what was going on during the proceedings. The trial court denied the motion to dismiss.

Standby counsel questioned potential jurors during jury selection. Drake delivered his own opening statement and made numerous objections during the State’s case-in-chief. In addition, Drake called eleven witnesses and delivered his closing argument. The jury found Drake guilty of battery and not guilty of resisting law enforcement. He was sentenced to three years imprisonment. Drake now appeals his conviction and sentence for battery.
	Text16: 


